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Title 14—Aeronautics and Space

CHAPTER |—FEDERAL AVIATION ADMIN-
ISTRATION, DEPARTMENT OF TRANS-
PORTATION

{Docket No. HM-127]

PART 103—TRANSPORTATION OF DAN-
GEROUS ARTICLES AND MAGNETIZED
MATERI!ALS

Revocation of Authority to Deviate

For the reasons set forth in a docu-
ment establishing new procedures gov-
erning exemptions from the Department
of Transportation's regulations pertain-
ing to the transportation of hazardous
materials appearing elsewhere in this
Part IIT of the FEDERAL REGISTER, 14 CFR
1035 is revoked effective October 16,
1875.

(49 USC. 1421(c), 49 CFR 1.53(h)).

Issued in Washington, D.C., on Octo-
ber 10, 1975.
James T. Curris, Jr.,
Director,
Materials Transportation Bureau.

{FR Doc.75-27804 Filed 10-14-75;8:45 am|]

Title 46—Shipping

CHAPTER 1—COAST GUARD,
DEPARTMENT OF TRANSPORTATION
SUBCHAPTER N—DANGEROUS ARTICLES

[Docket No. HM-127]

PART 146—TRANSPORTATION OR STOR-
AGE OF EXPLOSIVES OR OTHER DAN-
GEROUS ARTICLES OR SUBSTANCES
AND COMBUSTIBLE LIQUIDS ON
BOARD VESSELS

Exemption Procedures

For the reasons set forth in a docu-
ment establishing new procedures gov-
erning exemptions from the Department
of Transportation’s regulations pertain-
ing to the transportation of hazardous
materials appearing elsewhere in this
Part ITI of the FEDERAL REGISTER, 46 CFR
146.02-25 is amended as follows effective
October 16, 1975:

§ 146.02-25 [Amended]

1. Paragraph (a) is amended by add-
ing the words “Except as provided in
paragraph (f) of this section,” at the
beginning thereof.

2. Paragraph (d) is amended by add-
ing the words “Except as provided in
paragraph (f) of this section,’ at the
beginning thereof.

3. By adding a new paragraph at the
end thereof to read as follows:

(f) Petitions for exemptions or any
other form of administrative relief from
any requirement of this Part 146 shall
be prepared and submitted to the Direc-
tor, Office of Hazardous Materials Op-
erations, in accordance with 43 CFR Part
107, Subpart B.

(46 U.S.C. 170(11), 49 CFR 1.53(1))

Issued in Washington, D.C., on Ocfo-
ber 10, 1975.
James T. CvuaTis, Jr.,
Director,
Materials Transportation Bureau.

[FR Doc.75 27805 Piled 10-14-75:R:45 am]
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Title 49—Transportation

SUBTITLE B—OTHER REGULATIONS
RELATING TO TRANSPORTATION

CHAPTER |—-MATERIALS TRANSPORTA-
TION BUREAU, DEPARTMENT OF
TRANSPORTATION

[ Docket No. HM-127]

HAZARDOUS MATERIALS
TRANSPORTATION

Establishment of Exemption Procedures

On August 4, 1975, the Office of Haz-
ardous Materials Operations published
in the FEDERAL REGISTER (49 CFR 32758)
a notice of proposed rule making in which
it proposed & new set of procedures to
be followed in applying for and in the
processing of requests for exemptions
from the Department of Transporta-
tion's regulations governing the trans-
portation of hazardous materials. These
procedures would implement the statu-
tory requirements of section 107 of the
Hazardous Materials Transportation Act
(Title I of Pub. L. 93-633).

As provided in that notice of proposed
rule making, interested persons were
given until the close of business on Sep-
tember 12, 1975, to submit comments and
a public hearing was held in Washington,
D.C., on August 26, 1975. In response to
the considerable intcrest expressed by
persons shipping and transporting haz-
ardous madterials via aircraft in or to
Alaska, @ second public hearing was
scheduled for Anchorage (40 FR 37247,
August 26, 1875) and held there on Sep-
tember 2, 1975. The Materials Transpor-
tation Bureau has given due considera-
tion to the comments received and has
adopted the proposal with the modifica-
tions set fortn below.

GENERAL ARRANGEMENT

As proposed the exemption procedures
would have been Subpart A of Part 107.
The Bureau has decided lo move them to
Subpart B and use Subpart A for general
procedural provisions applicable to the
hazardous materials program. A section
on definitions and one cuvering request
for confidential treatment of documents
are included in this rule making. Other
gereral procedural provisions will be
adcded to Subpart A as they are developed.
For the convenience of those who may
wish to make a direct comparison be-
tween. the proposed provisions and the
final provisions, a table of comparative
section numbers is set forth below:

Proposed § Final §
107.101.
107.101.
107.103, 107.105, and

107.113.

1077 o m . 107.107.

W79 o 107.115.

107.11 107109

1C7.13_. U 0 B A

107.15 L_... 107118

10717 . ... 107123,

PROCESSING PROCEDURES

Several comments addressed the pro-
posed provision that would have allowed
any interested person to meet informally
with a Bureau official to discuss an ex-
emption application or the action taken

on an application. For the most part
those comments expressed concern that
this would allow the presentation of ad-
verse informatiori and arguments with-
out opportunity for rebuttal. Some of the
comments went on to suggest remedial
safeguards, whict tend to be formal, ad-
versary and time-consuming.

The Bureau shares the concern ex-
pressed in those coniments. It was this
concern that accounts for the requuire-
ment in the proposed regulations which
would have required a memorandum of
all such meetings to be placed in the pub-
lic docket. After reflecting on the com-
ments, the Bureau is less than convinced
as to the adequacy of the memorandum
to docket provision.

For these reasons and in light of the
opportunity being provided for interested
persons to presen’ their views on individ-
ual exemption applications through the
public procedure process being imple-
mented, the Bureau has decided not to
adopt the propesed informal meeting
provision. All coraments received by the
Bureau regarding an application will be
available in the docket to other interested
persons who comment, the applicant or
any other person for such rebuttal as any
of them may desire to submit.

Recommendations asking that all in-
terested persons who comment on an
application be required to serve copies
of their comments on the applicant and
those suggesting that the regulations
should prescribe the form and style of
comments are rejected as totally incon-
sistent with the statutory requirements
governing the opportunity that must be
offered the public for expressing their
views informally on each application.
As noted in § 107.123, the applicant or
any other member of the public may ob-
tain copies of any docketed document.

Several comments suggested that the
regulations should set the public com-
ment pericd on applications at 30 days.
While the Bureawu feels that 30 days will
probably be the appropriate comment
period for many, if not most, applica-
tions, it does not; belleve that the flexi-
bility allowed by statute in this regard
should be negated by a rigid regulation.

In finalizing these procedures, the Bu-
reau is transferring into Appendix B the
standard conditions previously made ap-
plicable to special permits by 49 CFR
171.6 where they will be applicable to all
exemptions to be issued under these new
procedures. Based on the rccommenda-
tions of several commentors, it has also
included In Appendix B and is making
applicable to all future exemptions for
carriage of hazardous materials by air-
craft, a restatement of the standard
terms previously contained in 14 CFR
103.5.

The proposed provision stating that
the Director, OMIMO, in acting on an
application “may initiate ruie making
» * * in addition to or in lieu of grant-
ing or denying the application” drew
divers comments. Suggestions were made
that the words “or in lieu of” should be
dropped; that exemptions should auto-
matically become regulations after two
years or after having been once renewed;
and that =1l existing exemptions as well
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as applications should be reviewed with
a view to rule making The Bureau ap-
preciates the need for codifying into per-
manent regulations those exemnption-
tested concepts proven to be safe. (See
Docket HM-128, 40 FR 45147, October 1,
1975.) It feels, however, that this objec-
tive is not to be achieved by prescribing
a regulation commanding it to occur.
Rather, its attninment is a function of
administrative effort and realistic, prop-
erly balanced procedures. For these rea-
sons, the Bureau is adopting this provi-
sion as proposed.

ProceEssING TIME

Commernts from a number of holders
of special permits and existing exemp-
tions and from others who are potential
future applicants for exemptions con-
tested the proposed provision which
would have reqguired all applications
(except those seeking priority treatment
on the basis of an existing emergency)
and all applications for renewals to be
submitted at least 120 days before the
requested effective date or expiration
date. Those comments suggested short-
ening the period to 45, 60, 75, 80, or 90
days. In a related comment it was rec-
ommended that should the Bureau adopt
the mandatory 120-day advance filing
date, it should also allow for priority
processing of an application which may
not qualify as an emergency but for
which there are compelling reasons for
expedited handling after the public com-
ment period has closed.

As discussed elsewhere in this pream-
ble, a new section has been added govern-
ing all emergency exemptions. Also, as
discussed elsewhere, the mandatory lead
time of 120 days for renewal applications
has been reduced to 60 days. With respect
to original applications, the Bureau feels
that, as a general proposition, it must
have the 120-day period available to con-
duct the statutorily required public pro-
ceedings and to evaluate the application,
its safety analysis and the public com-
ments thereon. This is not to say that
the Bureau is going to consume the full
120 days in the processing of each appli-
cation. Each will be processed as expe-
ditiously as praeticable,

In view of these comments and con-
siderations, §107.193(b)(10) and (c)
pertaining to non-emergency, original
applications have been changed so as to
provide the following The provision
dealing with the 120-day advance filing
date has been modified from maudatory
to advisery by changing the word “must”
to “should”. A provision has been added
stating that applications are processed in
the order received unless the Director.
OHMO, is persuaded by information the
applicant may submit in his application
that priority processing is called for after
the public proceeding on the application
is completed.

Saveral comments asserted that the
proposed provision stating that the ad-
ministrative review of applications for
completeness and conformizy wowld be
made within 30 days after its receint
should be changed by reducing that
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period or making it run concurrently
with the public comment period.

As discussed elsewhere, the period has
been reduced to 15 days for renewal ap-
plications. With respect to original appli-
cations. as in the case of the total 120-
day processing period, the Bureau feels
that thus 30-day period must be available
when the volume of new applications,
complexity of particular applications and
similar administrative considerations so
require. Although the Bureau is adopt-
ing the 30-day figure as proposed, it
should bé noted that § 107.107 does ot
state that the Bureau is going to hold
each application for 30 days before pub-
lishing the required Federal Register
notice. That notice will be filed with the
Federal Register for publication as
quickly as the Bureau is satisfled that an
application is complete and in conform-
ity with the requirements of § 107.103(b).
It is anticipated that, generally, such fil-
ings will be made well before the thir-
tieth day. What § 107.107 does inform the
applicant is that if his application is not
returned within 30 days, he can assume
that it has been found complete and in
conformity with §107.103¢b) and that
the public comment process has been
initiated.

RENEWALS

A number of comments f{ocused on
those parts of the proposal which would
have required applications for renewals
0 be submitted and processed in the
identical manner as applications for
initial issuance. There were three major
points made by commentors in this re-~
gard. First, they asserted that an appli-
cant for renewal should not be required
to resubmit what is frequently extensive
technical data which the Bureau already
has on file. Second, they expressed the
opinion that since that data had already
been through the Burcau’s evaluation
and approval process, it should not re-
quire the Bureau 120 days to review it
on renewal. And third, they pointed out
that holders of exemptions (and other
existing forms of administrative relief
from the hazardous materials regula-
tionsy which will expire between the pro-
posed effective date (October 16, 1975)
and 120 days thereafter may be tech-
nically precluded from the opportunity
to obtain a renewal without a lapse be-
cause, under existing procedures, they
would not have applied 120 days in ad-
vance of the expiration date.

Modifications huave been made in re-
sponse to each of these three lines of
comments. The principal change has
been to provide a separate section gov-
erning the filing of applications for re-
newal (§107.105) and limiting the ap-
plicahility of the proposed section on
applications to applications for tnitial
issuance (§ 107.103) . The Hazardous Ma-
terials Transportation Act requires that
“Telach person applving for * * * an
exemption or renewsal shall, upon appli-
cation. provide a safety analysis * * * o
justify the grant of such exemption.”
The Bureau agrees that no useful pur-
pose will be =ervecd by refiling of data
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which is already part of the public rec-
ord and believes that the statutory ob-
jective can best be served in the case of
renewal applications by requiring the
applicanty (o review his earller submis-
sions and certify their continued accu-
racy and applicability and update that
data as necassary. In all cases, a renewal
application should be accompanied by a
report on the applicant’s activities cov-
ered by the exemption since its issuance,
including all accidents or incidents re-
lating to those activities. New §107.105
(a) so provides. The Bureau also agrees
that review of renewal applications
should not be as time-consuming as eval-
uation of initial applications even though
public notice and comment proceedings
are required in both cases. Accordingly,
new § 107.105(b) provides, in advisory
rather thar mandatory terms, that ap-
plications for renewals should be sub-
mitted at least 60 days before the expira-
tion date of the exemption.

In conjunction with this shortening of
the renewal processing period from 120
to 60 days, the administrative review
period prov.ded for in § 107.107 has also
been shortened tfrom 30 to 15 days and
a new 3 107.105(c) has been added to ex-
pressly provide for the continuation of
an exemption in the unlikely event that
processing of a timely filed renewal ap-
plication is not completed hefore the
scheduled expiration date. These changes
do not, of course, preclude earlier sub-
missions. Moreover, renewal applications
containing requests for amendments will
be processecl in the same manner as orig-
inal applications and therefore should be
submitted accordingly.

So that applicants for rencwals who
file during the first 60 days after the
eflective date of these procedures will
not be prejudiced by the new require-
ments governing the contents of renewal
applications, § 107.105¢d) has been added
to provide that renewal applications re-
celved during that pertod will be proc-
essed if they meet the content remuire-
ments under the Department's proced-
ures in effect immediately prior to the
effective date of these new procedures.
The processing of such applications wiil,
of course, include the public notice and
opportunity for public commenrt steps de-
seribed in § 107.1090a) .

PROCESSING OF EMERGENCY APPLICATIONS

‘U'he vast majority of those who com-
mented on the emergency exemption
portion of the propused regulation were
concerned with its application to air
commerce. The comments of shippers
and carriers alike spoke with favor about
the timely and ellicient treatment they
had received under 14 CFR 103.5 when
faced with a pressing need for relief from
the regulations While the Bureau agrees
that there are manv well-tested and
worthwhile tures to the 14 CFR 103.5
procedures, szome of which are being
adopted In these regulations, it must be
recognized “hat 14 CFR 1935 allowed
two bhases for administrative relief from
the hazardo s materials repulations ap-
plicable to air commerce. One basis was
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“emergency” which was an overall con-
cept is transferable to these regulations
for implementing § 107 of the Hazardous
Materials Transportation Act. ‘The other
basis was the impracticability of other
forms of transportation. Regardless of
the logic and soundness of this second
basis, it is not by itself recognized by
§ 107 of thie Act as a legitimate basis for
the Bureau declaring that an emergency
exists. The necessity to eliminate this
second basis for emergency exemptions
has caused great concern by interests in
Alaska which has traditionallv accounted
for more than 75% of all relief granted
under 14 CFR 103.5.

Afler reviewing the case-bv-case his-
tory of actions taken under 14 CFR 103.5,
the Bureau, on September 26, 1975, ini-
tiated rule making (40 FR 45197, Octo-
ber 1, 1975) based on demonstrated fa-
vorable safety experience thereunder. It
is expected that such regulations will
eliminate the need for several classes of
reoccurring emergency exemptions for
Alaska and other remote areas where a
cargo-only aircraft is the only practi-
cable means of transportation. To allow
for finalization of this related proposed
rule making, the Bureau is adopting cer-
tain transition procedures set forth in
§ 107.125 which will enable it to respond
to the special situation in Alaska. To en-
sure that the needs of the citizens of
Alaska ave properly served during the
transition period which the Bureau ex-
pects to be completed by January 16,
1976, the FAA and the Bureau have ar-
rangced for all essential exemption activi-
ties and decisions to be made in Alaska.
For example, the “otfticial designated by
the Director, OIIMO.” to perform certain
Bureau functions under § 107.125 will be
stationed in the FAA Regional Office in
Anchorage.

The Bureau feels that these steps,
when fully completed, together with the
modifications made in these regulations,
will result in an accommodation of the
well-articulated needs of persons in
Alaska and at the seme time fully satisfy
the procedural reguirements prescribed
by the Hazardous Materials Transporta-
tion Act.

Tn response to recommendations that
applications for emergency exemption be
treated separately from general applica-
tions, the Bureau has grouped all provi-
sions relating to the application for and
processing of emergency exemptions into
a separate distincet section 1§ 107.113),
In so doing and in response to related
comments, provision has been macde for
making application through FAA Dis-
trict Offices in the case of air commerce
and for 24-hour telephone numbers for
the other modes of transportation.

DETERMINATION oF EXISTING FMERGENCY

The proposed criteria for determina-
sons as to whether or not an emergency
exists evoxed a wide range of comments.
At one extreme was a recommendation
that the proposed criteria for making
determinations be converted to fat dnc-
sarations that an emergency daes in fact
exist when, in the view of an applicant,
any of the describad conditions oceur
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(i.e., risk tolife or property or the chance
of serious economic loss). At the other
extreme was an assertion that an emer-
gency exists only if there is “an immi-
nent risk of a substantial injury to hu-
man heaith, welfare or life itself which
is not outweighed by the public's statu-
tory right to know of and participate in
the pending exemption proceeding.” The
author of the latter comment would fur-
ther restrict his narrow concept of emer-
gency by providing that “no relief should
be available where it appears that the
applticant himself has induced or pro-
voked the alleged emergency by unneces-
sarily delaying his filing.” To denvy an
applicant the means to abate a danger
to his own “health, welfare or life” is an
unreasonable penalty to impose for late
filing of an application. Such a penalty
is waconscicnable when, as in most such
cases, the danger is to the health, wel-
fare or life of inonocent third partles
rather than that of a dilatory applicant.

Ir. between these extremes were sug-
gestions that express recognition should
be given to cost/benefit considerations
and seasonal movement of products such
as agricultural chemicals, and that lack
of other forms of transportation should
be considered to be an emergency author-
izing the use of aircraft along the lines
of present 14 CFR 103.5. A few commen -
tors stated that there was a need for the
criteria to be more specific. particularly
with regard to the term ‘serious eco-
nomic loss”. One such commentor sought
specificity as to whose economic loss
(e.y., shipper, carrier, consignee, general
public) is to be considered under the
criteria. Another commentor asserted
that the criteria were not sufficiently
specific to inform nim as to how he could
frame an application guarantesd to
qualify it for emergency trecatment. An-
other commentor complained that an
emergency had not been “totally de-
fined"'.

One commentor state s+ that there ap-
peared to h2 no reason for the parenthet-
ical expression in the protection of life
and property criteria which excludes
“the hazardous material to be transport-
ed” from the class of property for which
an emergency exemption can be sought.
This exclusion was proposed because the
Bureau means to limit emergency deter-
minations undar that criterion to situa-
tions in whichi there is an urgent need
for the harzardous naterial concerned
to be (1) delivered clsewhere in order to
alleviate a condition posing a threa: to
life or property, or 2+ moved from its
present location in order to protect life
or property from the hazards the mate-
rial may present.

The commentor who would limit
“emergencies’” to situations involving
risk to health, welfare or life on the
theory that the goeverning statute ¢§ 107
() of the Hazardous Materials Trans-
portation Act) so requires, reads into the
statute words of limitation that simply
are not there. Those who seek specificity
to precisely cover a particular factual
situation wonuld have the Bureau so nar-
row the criteria as to risk freezing out
other legitimate emergency situations
that surely will arise.

Several comments concerned the man-
ner in which the emergency determina-
tion authority should be exercised under
the proposed criteria. Although it does
not consider it necessary or appropriate
{or inclusion in the regulations, the Bu-
reau finds considerable merit in one com-
mentor’'s admonition that *‘the finding
that ar. emergency exists must result
from a balancing of all of the relevant
information available to the Depart-
ment.” The Bureau intends to do pre-
cisely this in making emergency deter-
minations. particularly those which will
be made under the “serious economic
loss™ criteria of §107.115'b). While the
Bureau fully anticipates that its emer-
gency ceterminations under the “‘seri-
ous economic loss” criteria will nearly
always be limited to situations in which
the hazardous material concerned needs
to be delivered elsewhere to prevent seri-
ous economic loss, it recognizes also the
possibility of that infrequent instance
when a manifest injustice or absurdity
could result if the criteria is literally
limited to needed deliveries.

Various elements of the Department
of Defense (DOD) expressed the view
that certain of their shipments of haz-
ardous materials which require exemp-
tions when transported by commercial
carriers should be entitled to emergency
exemptions in the interest of mational
defense. Two U.S. Army commentors rec-
ommended that such emergency exemp-
tions should be granted for “shipments
to be made by or for the DOD in support
of the national defense program, when
certified by the DOD as essential .and
critical.’” The Naval Sea Systerns Com-
mand requested a “‘grandfather clause
for DOD Special Permits in order that
the transportation of DOD weapons sys-
tems/components will not be disturbed.”

The Bureau does not find authority in
law which would authorize it to adopt
any of the DOD proresals for grand-
father clauses or DOD certifications. The
responsibility vested in the Secretary of
Transportation by § 107(d) of the Haz-
ardous Materials Transportation Act to
determiric that an emergency exists inust
be carried by him or by one of his sub-
ordinates within his Department. It can-
not be cransferred horizontally to an-
other Executive Department. In addition,
the Bureau believes that those determi-
nations can only be made case-hy-case
on the basis of existing circumstances.

Comments from the Air Force cquestion
the neec for requiring them to reapply
biennially for an exemption issued in
1961 for an indefinite period. The pro-
visions of §§ 107(a) and 114(5)(2) of the
Hazardouis Materials Transportation Act
are controlling on this poirt. Section 114
(W (2> opzrates to terminate the Air
Force exemption and any other sirnilar
indefinit2 exemptions on Janvary 4, 1977,
unless renewed before that date, in az-
cordance with rezalations issuied under
§107 cf the Act That s<ection, under
whirh the current rezulations are being
issued, does not allow any exemption or
renewal thereof to be issued for more
than a two-yvear term As their commments
suggest. o properly framed petition for
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rule making based on their satisfactory
safety cxperience under the exemption
they now hold may well be a more satis-
factory way for the Air Force Lo proceed.
Other elements of DOD may also find a
well-reasoned petition for rule making
preferable to repeated applications for
exemptions. It should also be recognized
that transportation of hazardous mate-
rials aboard DOD's own vessels, vehicles
and aircraft doess not require either rule
making or exemptions since such opera-
tions are not considered to be in com-
merce.

After considering the various points
advanced by the commentors on the cri-
teria for determining whether an emer-
gency exists, the Bureau finds itself in
concurrence with the commentor who
took the position that:

The regulations implementing the exemp-
tion power should * * * refram from spe-
cifie definttlon of an “emergency’, fuor the
very nature of emergencies is their unfore-
seen timing and character. The need for ex_
pedited treatment as an emergency matter is
best el to the judgment and discretion of
the Materials Transportation Bureau and its
staff. to determine on a case-hv-case basis as
each situation arises. Atsempts at definiticn
of an irdefinable concept will only serve to
frustrate the equitable exercise of this power,
by boxing it into criteria that fail to accom-
modate every situation that will be encoun-
tered.

APPEALS

Several comments noted the lack of a
specific appeal procedure for those appli-
cants whose applications may be dented.
One of the commentors went vn Lo sug-
gest that perhaps the reconsideration
procedures in Part 102 pertaining to rule
making should be available for appealing
exemption denials. The other comunen-
tors recemmended the addition of spe-
c¢ific appeal procedures to this body of
exemption regulations. 'The Burean be-
licves this latter approach to be prefer-
able and therefore has added a new
§107.121 expressly providing for the ap-
peal of various actions taken under these
exemption regulations to the Director of
the Materials Transportation Dureau
whose decisions will he administratively
(vl

CONFIDENTIAL [NFORMATION

A few eonunentors eriticized ihe pro-
poscd repulations for not being specific
as ro the disposition of documerts for
I requested confidential troatment
is denied by the Buresu Several of those
commentors expressed the view that an
applicant Iaced with an adverse deter-

mination on his request for confiden-
tiality should have the opilion of with-
drawing his application. The Bureuau

azrees with both of these views. There-
fore, it has established more compre-
nens:ve proceduress governing reqguests
{or coniidential treatment. These pro-
cedures in new § 1072 will apply to all
dozuments bmitted  with respect to
hazardous materials, not just applica-
tions for exemptions. They provide for
notice o an applicant when his reauest
for confidentiality is Cenied and an op-
vortunity for him to respond or with-
draw his application bhefore the Bureau
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discloses the information. Section 107.117
concerning withdrawal of a pending ap-
plication has been modified to expressly
allow an applicant to recover the con-
tested documents if he withdraws his ap-
plication before 1t is finally determined.
These changes do not go so far as to al-
low thre return of such documents after
an application has been finally denied as
was suggested by one commentor. The
Bureau is not prepared to authorize
withidrawal of documents once they have
served as a basis for a completed offi-
cial action on an application for exemp-
tion, be it an approval or a denial.

Also, in response to comments, the
Bureat has modified § 107.123(b), per-
taining to what the Bureau makes avail-
able for public inspection, by deleting the
misleading reference to materials “not
relevant to the petition” and by adding
a citation to the Department of Trans-
portation’s Freedom of Information Act
regulations.

PARTIES TO EXEMPTIONS

A lurge number of comments made the
po:nt that a procedure should he estab-
lished for extending the terms of an ex-
emption granted to one person to other
persons in like circurnstances without re-
quiring a complete duplication of the
various steps and evaluations performed
with regard to the original application.
The arguments in support of this view
are in many respects similar to those
which justified simplification of the re-
newal process.

The procedures suggesied by the com-
mentors were for the most part anale-
gous to the “registration” concept that
has been employed for the past few years
by the Huzurdous Materials Regulations
Board under its special permit program.
Under that program, once the efficacy of
a proposal susceptible of being performed
by persons in addivion to the applicant
was establiched and a special permit
ti.e, exemption issued, the Board would
allow other persons to “‘register’™ di.e.,
become a co-holder) under that special
vermit.

The Bureau agrees that provision
shiould be made for a similar process
under these new exemption procedures.
However, rather than merely codify-
ing the earlier procedures, the Bureau

hes  decided  to meorporate  certain
rodifications to bring  them in iine
sith the intent and purpose of the

Hazardous Materals Transportition Act
and i oparticular %107 theresf. Since
106 of the Act uses the term “registra-
ton” to desciibe an entively different
concep .. the ferm “nparty to an exemp-
tion” has heen adopted. New § 107111
sets forth the requirements for apniyving
for status ws a party 1o an exemption and
describes the Bureau's processing there-
of. By filing &n application to become a
party to an exemption. the applicant
tetively  adopts as his own the
cal und safety information sub-
matterf by the applicant for the ex-
vinption and 3 he is pranted status ac
party o the exemption he is bound by
the limitations and conditions thav apply
to the initial holder of the exemption and
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will be identified separately as a holder

on the exemption documents issued to

him.

NATIONAL T'RANSPORTATION SAFETY BOARD
COMMENTS

On September 12, 1975, Lhe closing day
for comments on the proposed exemption
regujations, the Chairman of the Nation-
al Transportation Safety Board (NTSB)
filed as commments to the docket an ad-
vance copy of two formal NTSB recom-
mendations subsequently delivered to thie
Secretary of Transportation on Septem-
ber 25, 1975.

Both of the NTSB's recommendations
stem from its conclusion that “the pro-
posed exemption procedures do not ful-
fill the intent of Section 107 of the Haz-
ardous Malterials Trausportation Act,
which calls for ‘a safety analysis as pre-
scribed by the Secretary to justify the
grant of such exemption ' The NTSB
does not believe thal the information re-
quired by proposed § 107 5M) (4)-(7)
and (9) (§107.103() (H—'7 and (3 in
these final regnlations! will result in a
clear presentation of specific safety cori-
cerns and does not constitute a safety
analysis. In its view each applicant should
be required to “prepare a formal safety
analysis statement which would- -

(1) Identify the ways persons could
be injured with respect to the quantity

and form of the materials to be trans-
ported,
“(2) Identify the specific risks for

which the applicant considers it neces-
sary to estgblish safety control measures,
based on 11073 (v and (i) of the
proposed exemptiion procedures [§ 107.-
103¢br iy T and (i of these dnal reg-
ulationl, and

“{3) Describe measures which would
eliminate these risks.” In addition to as-
suring that such formal statements would
cause applicants to {ccus on safety prob-
lems, the NTSI believes thal the mass of
data that would be derived could be used
as base data in future risk analyses.

Having expressed these views, the
NTSB proceeded to recommend to the
Secretary of Transportation that he

1) Prescribe the content and form
for a safery analvsis statewent to ac-
company applications for exemptions to
he Mater als Transpertation Bureau's
(Recommendation HM-75

evise preposed 49 CFPIR 107.5D!
require aub: ion of a safety
analy statement, in the form pre-
seribed by the Secretary of Transporta-
Lion, to suplort the wpplicent’s belief that
nis proposcd oxen nowill achieve the
tevel of sufety zpecified i 40 CFIL 107.5
'hregy oy and (Reeommendation
IIM-75-2 (Class I

The provisions of the Bureau’s pro-
posed procedures cited by the NTSD r~-
nitire an applicent to prepare (1) o de-
taited techrnical desceription of his
posal, (20 o quantitative «d guulitative
chemical analysis of the material con-
cerned, (3; an related
shipping expericnce and accident experi-
cnce, (4 a statement of the special
ransportation controls needed for the

9 to

i

vals of all
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mode of transportation proposed to com-
pensate for any increased risks that
would be encountered should the exemp-
tion be granted, (5 a schedule of events
under the proposal, and (6) a statement
setting forth the applicant’s analysis of
why he believes his proposal will achieve
a level of safety at least equivalent to
that provided by the regulations or, if
there is no regulatory standard. will ade-
quately protect against risks to life and
property which are inherent in the trans-
portation of hazardous materials. These
were the items of information and the
analyses that the Bureau considered nec-
essary for it to properly evaluate a pro-
posal. Notwithstanding the construction
assigned to the term “safety analysis”
and the intent imputed to 3§ 107 of the
Hazardous Materials Transportation Act
by the NTSB, the Bureau is of the firm
belief that: the information gathering
and analvtical requirements which it
proposed with respect to applications for
exemptions fulfills the “intent” of § 107
and will provide the Bureau with the in-
formation it needs to evaluate the pro-
posals and establish the proper regula-
tory safeguards in those cases in which
an exemption is granted.

In finalizing these regulations, the
Bureau has modified items ¢ and (9
in the list of required apnlication con-
tents in light of the NTSB comments.
Item (7) has been amended to require
an applicant to identify increased risks
likely to result if an exemption is granted
and specify the safety control measures
necessery to compensate for them. Itemn
79}, which requires a statement from
the applicant as to why he believes his
proposal will achieve the required statu-
tory level of safety, has been amended
to require that statement to cover the
safety control measures proposed by the
applicant. These changes, as the NTSR
suggested, should help assure that ap-
plications focus on the safety problems
which need to be considered.

The Bureau, however. cannot fully
agree with the NTSB that each appli-
cant should be required to “identify the
ways persons could be injured with re-
spect to the quantity and form of the
materials to be transporied.” The NTSE
approach applied literally would mean
that a recent applicant seeking Bureau
approval for a ditferent (and what may
well be a better) technique for applyving
glue in the fabrication of several differ-
ent styles ot hazardous materinl speci-
fication fiberboard boxes would have
been confronted with an overwhelming
task. One style of the fiberboard boxes
alone is used to carry hundreds of differ-
cnt  hazardous materials. Under the
NTSB proposal, the applicant would have
been required to identify the wayvs per-
sons could be injured with respect to
each of those hundreds of hazardous ma-
terials. While it is undoubtedly true that
“the data derived [rom this procedure
could be used as base data in future risk
analysis”, it is more likely that the ap-
plicant. would have abandoned the ef-
fort. It is the Bureau's view that the risks
to be ldentified and addressed by the
applicant, by those who choose to com-
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ment on the application, and by the Bu-
reau staff, are those risks that would
arise as a direct result of granting the
exemption. In rejecting this part of the
NTSE's suggested changes, the Bureau
does not mean to give the impression
that it Ainds the suggestion totally with-
oub merit. In particular cases, the Bu-
reau foresees requiring an applicant to
supplvy the full range of information
which the NTSB would require for all
cases. The obtaining of such information
on a case-by-case basis is clearly pro-
vided for in §107.109(b) Iproposed
§ 107.11(by }, which may have been over-
Iooked in the formulation of the NTSB's
comiments.

Recommendation HM-75-1 caelis for “a
safety analysis statement to accompany
applications for exemptions to the Ma-
terials Transportation Bureau's regula-
tions.” In addition to rcgulations per-
taining to hazarcous materials, the Bu-
reau also prescribes and administers reg-
ulations under the Natural Gas Pipeline
Safety Act of 1968. Although it would
appear that the NTSB intended to in-
clude those regulations within the cov-
erage of Recommendation HM-75-1, ex-
emptions from those regulations are be-
vond the scope of this rule making and
are governed by a different statutory
standard.

Except as stated above, the Bureau is
satisfied that the proposed regulaticns,
modified as deseribed in this preamble,
reflect aund accomnmodate the NTSB's
Recommendations HM-75-1 and HM-
75-2. The Bureau also bhelieves that
through the public notice and comment
procedures being established, the NTSB
will be afforded new opportunities to ap-
ply its insight and expertise to the mast-
ter of the transportation of hazardous
materials in commerce.

OTHER MATTERS

Two comments addressed the proposed
requirement that applications state the
composition and percentage of each
chemical which is the subject of an ex-
empticn application. Both commentors
felt that information on traces or insig-
nificart amounts need not be included
in an application. One commentor would
set the floor at 5% The Bureau under-
stands and appreciates the commentor's
point. While it is preparcd to follow a
general practice of accepting applications
which provide the specified information
with respect to all components which
make up 1<% or more of a mixture or
solution, the Bureau believes that mak-
ing this practice a fixed rule may, on
occasicon, induce an applicant to omit
essential information

Secton 107.109¢¢) has been modified
to accommodate suggestions that an ap-

plicant  whose application is denied
should be given the reasous for the
denial

Cominents on the proposed termina-
tion and suspension provisions asserted
that an exemption should not be subject
to suspension for failure of the holder to
adhere to its terms unless those terms
are “repeatedly violated”. The Burean
believes that such a change would etfec-

tivelv negate any therapeutic effect that
is otherwise likely to result from the
estzblishment of this sanction. A re-
lated suggestion stated that an immedi-
ate amendment rather than suspension
is the aprropriate administrative action
to be taken when new information shows
that an exemption does not adequately
protect against risks to life and property.
The Bureau believes that this might be
s in some cases In others. a suspension
pending actual determination of an ap-
propriate amendment may be necessary.
It was to orovide for this flexibility that
the proposet suspension provision in
question was cast in discretionary terms.
The Bureau sees no reason to change it.
One coramentor guestioned the legal-
ity of giv.ne packaging manufacturers,
reconditioners, and other similarly
situated persons the right to apply for
exemptions under the proposed regula-
tions. The commentor stated that
through legislative oversight such per-
sons were not expressly mentioned in
§ 107 of the Hazardous Materials Trans-
portation Aet as being potential appli-
cants for exemptions. The commentor
also correctly pointed out that a bill (S,
2024, 94th ConfD) on this subject has
been introduced in the Senate. That bill
had its origins in the Bureau which is of
the view that its enactment would
merely clarify the matter and that leg-
islative validation of the questioned class
of potential applicants is not required.
A person’s right to petition an agency for
relief from a regulation of that agency
which directly affects that person is so
well established as to be beyond question.
Several editorial adjustments have
been made in response to comments and
to be consistent with the changes dis-
cussed elsewhere in this preamble.

ErrFecTIVE DATE

Since these amendments establishing
new exemption procedures and making
related changes to existing regulativns
are procedural rather than substantive
and because of the need for immediate
public guidance with respect to the new
exemption procedures, they are being
made effective in less than 30 days after
publicatior: In the FEDERAL REGISTER. As
proposed in the notice of proposed rule
making issued on July 30, 1975 (40 FR
32758, August 4, 1975), these amend-
ments becnme effective on October 186,

1975.
ReraTep CHANCES TO OTHER TITLES

the Frbp-
being re-

Elsewhere in this edition of
ErAL Rrcister, 14 CFR 1035 is
voked and 46 CFR 14602-35 s being
amended to conform with the adoption
of these new exemption procedures

In consideration of the foregoing, 49
CEFR Subtitle B, Chapter I, is amended
as follows: -

1. In Sutchapter B—Hazardous Mate-
rials, a new Part 107 is established to
read as follows:

PART 107-—PROCEDURES

Subpart A—General Provisions

Sec,

1071 Purpose and scope.

107.3 Definitions.

107.5 Recuest for confldential treatment
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Subpart B—Exemptions

Sec

107.101 Purpose and scope.

107103 Application for exemption

107.105

107.107 Administrative review

107.109 Processing of application.

107.111 Party to an exemption

107.113 Application for and processing of
emergency exemption.

107.115 Determination of existing emer-
gency.

107.117  Withdrawal

107.119 Terminatton.

107.221 Appeal.

107.123  Avallabtlity for public Inspection.

107.125 Traunsition period and procedures
for certain air commerce situa-
tions in Alaska.

APPENDIX A—IL.ist of Department of ‘frans-
portation officials through whom applica-
tions for exemptions seeking prilority treat-
ment on the basis of existing emergencies
may he initiated by telephone

AprPENDIX B—Standard conditions applic-
able to exprmptions

AvTnonrty: 18 US.C. 831835, 46 USC. 170
(11), 49 U.S.C. 1421(c), 49 U.S.C. 1808, 49
CFR 1.53(e)—{h}

Subpart A—General Provisions
§107.1  Purpuse and scope.

(a) This part prescribes procedures
utilized by the Materials Transportation
Bureau and the Office of Hazardous Ma-
terials Operations in carrying out their
duties under the laws pertaining to the
transportation of hazardous materials.

‘b) This subpart defines certain terms
and prescribes procedures that are ap-
plicable to cach proceeding described in
this part.

§ 107.3 Definitions.

As used in this part—

“OHMO" means the Office of Hazard-
ous Materials Operations.

“MTB" means the Materials Trans-
portation Bureau.

§107.5 Request for confidential treat-
ment.

(a) If any person filing a document
with the OHMO claims that some or all
the information contained in the docu-
mernt is exemnpt from the mandatory pub-
lic disclosure requirements of the Free-
dom of Information Act (5 U.S.C. 352
(18701, is information referred to in 18
U.S.C. 1905 (1970), or is otherwise ex-
empt by law from public disclosure,
and it that person requests the OHMO
not to disclose the information, that
person shall file together with the
documents a  second copy of the
doecnment from which has been de-
feted the information for which con-
fidential treatment 1is claimed. The
person snall indicate in the original doc-
ument that it is confidential or contains
confidential information and may fite a
statement specifying the justification for
which confidential treatment is claimed.
If the person states that the information
comes within the exception in 5 US.C,
552 (&) for trade secrets and commer-
cial or financial information, that person
must include a statement as to why the
information is privileged or confidential.
If the person filing a document does not
submit a second copy of the document
with the confidential information de-

RULES AND REGULATIONS

leted, the OHMO mav assume that there
is no objection to public disclosure of the
document in i entirety.

(by The OHMO retains the right to
make its own determination with regard
to any claim of confidentiality. Notice of
a decision by the OHMO to deny the
claim, in whole or in part, and an oppor-
tunity to respond shall be given to a per-
son claiming confidentiality of informa-
tion no less than five days prior to its
public disclosure.

Subpart B—Exemptions
§ 107.101  Purpose and scope.

This subpart prescribes procedures by
which persons who are subject to the re-
quirements of this sibchapter, Subchap-
ter C of this chapter, 14 CFR Part 103,
or 46 CFR DPart 64 or Part 146 may ob-
tain administrative reliel therefrom on
the basis c¢f equivalent levels of safety or
levels of safety consistent with the pub-
lic interest and the policy of the Hazard-
ous Materials Transportation Act.

§ 107.103 Application for exemption.

(a) Any person who is subject to the
requirements of this subchapter, Sub-
chapter C of this chapter, 14 CFR Part,
103, or 46 CFR DPart 64 or Part 146 may
apply to the Director, OHMO, for an ex-
emption from those requirements.

(b) Each application filed under this
section for an exemption must---

(1) Be submitted in triplicate to: Of-
fice of Hazardous Materials Operatinns,
U.S. Department of Transportation,
Washington, D.C. 20590, Attention: Ex-
emptions Branch;

(2) Set forth the text or substance of

the regulation from which the exemption
is sought;

(3) State the name, address, and tel-
ephone number of the applicant;

(4) Include a detailed descripticn of
the proposal, including when appropri-
ate, drawings, plans, calculations, pro-
cedures, test results, previous exemptions,
approvals or permits, a list of specifica-
tion containers, if any, to be used, a list
of modified specification containers, if
any. to be used. and a description of the
modifications, and any other supporting
information;

(3) State the chemical name, common
name, hazard classification. form, yuan-
{ity, properties, and characteristics of the
material covered by the proposal, includ-
ing compoeosition and percentage (speri-
fied by volume or weight) of each ¢hem-
jcal, if a sclution or mixture;

(8) Describe all relevant shipping and
accident experience;

7y Specify the proposed mode of
transportation, identify any increased
risks that are likely to result if the ex-
emption s granted, and specify the
safety control measures which the appli-
cant censiders necessary or appropriate
ro compensate far those increased risks;

(8) Spercify the proposed duration or
describe the proposed schedule of events
Zor which the exemption is sought;

9y Btate wny the applicant believes
rhe propesal including any safety con-
srel measures specified by the applicant
will achieve a level of safety which—

(1) Is atleast equal to that specified in
the regulation from which the exemption
is sought, or

(i) T the regulations do not contain
a specified level of safety, will be con-
sistent with the public interest and will
adequately protect against the risks of
life and property which are inherent in
the transportation of hazardous ma-
terials in cominerce;

(10) If the applicant seeks to have the
application processed on a priority basis,
set forth the supporting facts and rea-
sons.

(¢) Unless the Director, OHMO, finds
that there is good reason for priority
processing of «.n application, each appli-
cation is processed in the order in which
it is received "o permit timely consider-
ation, an application should be submitted
at least 120 days before the requested ef-
fective date.

td) If the applicant wishes to claim
confidential treatment for any informa-
tion contained in the application, the
procedures set forth in § 107.5 apply.

§ 107.105 Application for renewal.

(a) Each application for the renewal
of an exemption issued under this sub-
part must—

(1) Be submitted in triplicate to: Of-
fice of Hazardous Materials Operations,
U.S. Department of Transportation,
Warhington, 12.C. 20590, Attention: Ex-
emptions Brarnch;

(2) Identify the exemption for which
a renewal is rejuested;

(3) State the name, address, and tele-
phone number of the applicant,

(4) Include (1> a certification by the
applicant that the descriptions, tech-
nical information and safety assessment
submitted in the original application, or
as may have been updated by any subse-
quent application for renewal, remain
accurate and correct, or (ii) such amend-
ments to the previously submitted de-
scriptions, technical information and
safety assessment as is necessary to up-
date them and assure their accuracy and
correctness;

(3) A starement describing all rele-
vant shipping and all accident experience
that has occurred in connection with the
exemption since its issuance or most re-
cent renewal or, if no-accidents have been
experienced, a certification to that effect.
This statement muoist incltide the ap-
proximate nuraber of shipments made or
packages shipped, as the case may be, and
the number of shipments or packages in-
volved in any loss cf contents, including
loss by venting when trausporting a com-
pressed or cold temperature gas.

(b) To permit timely consideration, an
arplication for renewal should he sub-
mitted at least. 60 davs before the expira-
tion date of the exemption.

(c) If, at I=2ast 60 days prior to the
expiration of an existing exemption of a
continuing natiure, the holder files an ap-
plication for renewal which is complete
and conforms with the requircments of
this section, the exemption will not be
considered to have expired until the ap-
plication for renewal has been finally
determined
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(> Paragraphs (a) and (b) of this
section notwithstanding, an application
received after October 15, 1975, and be-
fore December 18, 1975, seeking the re-
newal of a specia] permit, exemption,
waiver, deviation Or any other similar
form of administrative relief from the
requirements of Subchapter C of this
chapter, 14 CFR Part 103, or 4§ CFR
Part 64 or Part 14§ issued under proce-
dures superseded by this subpart will be
brocessed in the manner prescribed in
this subpart if that application containg
all of the information that would have
been required for renewal under the su-
perseded procedure. An application re-
ceived after December 15, 1875, seeking
renewal of administrative relief granted
under procedures superseded by this sub-
part, must contain the information re-
quired by paragraph (a) of this section.

§ 107.107 Administrative review,

In the case of & written application for
an exemption submitted us provided in
§107.103(b) or the renewal of an ex-
emption  submitted ag provided in
§ 107.105, the Director, OFMO, reviews
it to determine whether it is complete
and conforms with the requirements of
this subvart. This determination will pe
made within 30 days of the receipt of an
exemption application and within 15
days of the receipt of a renewal applica-
tion. If it is not returned to the applicant
by the end of that pering, it will be proc-
essed as provided in § 107.109. If an ap-
plication is returned, the applicant will
be informed in what respects the appli-
catlon is incomplete.

§ 107.109 Processing of application.

(a) After an application for an exemp-
tion or renewal of an exemption is deter-
mined to bhe complete, the Director,
OHMO, dockets the application and pub-
lishes a notice in the FEpERAL REGISTER
affording an opportunity for interested
persons to comment. All comments re-
ceived before the close of the comment
period are considereq before final action
is taken on an application.

(h) No public hearing, argument, or
other formal brocessing is held directly
€n an application fled under this sub-
part before its disposition under thig sec-
tion. However, during the processing of
an application the Director, OHMO, may
require the applicant to supply addi-
tional information,

() If the Director, OHMO, determines
that the application does not contain
adequate justification, he denies it and
notifies the applicant in writing, to-
gether with the reasons therefor. He also
publishes in the FEDERAL REGISTER g4 no-
tice of the denial.

(d) If the Director, OHMO, determines
that the application contains adequate
justiﬂcation, he grants it subject to the
conditions set forth in Appendix B to
this subpart ang such other terms as he
considers necessary, and notifies the ap-
plicant in writing, He also publishes in
the FEDERAL REGISTER a notice of the
grant.

(e) If the Director, OHMO, determines
that, an application concerns a matter of
such general applicability ang future ef-
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fect as to warrant being made the sub-
Ject of rule making, he mav initiate rule
making under Part 102 of this chapter in
addition to or in lieu of granting or deny-
in the application.

§ 107.111  Party to an exemption.

(a) Any person who is eligible to apply
under § 107.103 for an exemption may
apply to the Director, OHMO, to be made
8 party to an application filed under
that section or to an exemption granted
under § 107.108¢d) .

(b) Each application filed under this
section must-—

(1) Be submitted to: Office of Hazard-
ous Materials Operations, U.S. Depart-
ment of Transportation, Washington,
D.C. 20590, Attention: Exemptions
Branch;

(2) Identify the exemption applica-
tion or exemption to which the applicant
seeks to become a party; and

(3) State the name, address and tele-
phone number of the applicant,

fc) The applicant becomes a party to
an exemplion application or exemption
if the Director, OHMO, determines
that- -

(1) The applicant is a person who is
eligible to apply under §107.103 for an
exemption; and

(2) The exemption application or ex-
emption to which the applicant seeks to
become a party concerns a matter of a
continuing nature and does not depend
upon information entitled to confiden-
tial treatment,.

(d) The Director, OHMO, publishes in
the FEprraL REGISTER o notice of each ap-
plication received, each initial determi-
nation mace and each renewal granted
ander this section,

(e} A person who becomes a party to
an exemption under this section is sub-
ject to terms of that exemption, inciud-
ing the expiration date stated therein.
If a party t an exemption wishes to re-
new his status as g party to an exemp-
tion, the procedures set forth in §§ 107.-
{05 through 107.109 with respect to an
application for renewal of an exemption
apply.

§ 107.113  Application for and process-
ing of cmergency exemption.

fal Any person who is subject to the
requirements of this subchapter, Sub-
chapter C or this chapter, 14 CFR Part
103, or 46 CFR Part 64 or Part 146 who
5eeKs an exemption from any of those re-
quirements on the basis of an existing
emergency shall apply for tnat exemp-
tion through the appropriate Depart-
ment of Trarnsportation official listed in
Appendix A to this subpart,

by An application submitted under
this section must include such supporting
information with respect to each of the
topics specified ip §107.103 (2 through
(11) as the receiving Department of
Transportation officlal considers neces-
Sary for processing the application,

e) Upon receipt of all of the infor-
mation necessary for processing the ap-
plication, the receiving Department of
Transportation official shall transmit to
the Director, OHMO., by the most rapid

available means of communrication, his

evaluation as to whether an emergency
exists and his recommendations with
respect to the conditions to be included
in the exemption. If the Director, OHMO,
determines that an emergency exists and
that there ig adequate justification for
the eéxemptlon, he grants the exemption
subject to the applicable conditions set
forth In Appendix B to this subpart and
such other terms as he considers neces-
sary, and imroediately notifies the appli-
cant. If the Director, OHMO, cannot de-
termine that an emergency exists or that
there is not adequate justification for the
exemption, he immediately so notifies the
applicant.

§107.115 Determination of existing
emergency.

(a) The Director, OHMO, shall deter-
mine that an emergency exists if, on the
basis of information submitted in the
application and his own investigation, he
finds that—

(D Existing conditions require the
hazardous material concerned to be
transported in commerce for the protec-
tion of life or property (other than the
hazardous materia] to be transported) ;
and

(2} The protection of life or property
to be provided by the hazardous material
would not be possible if the application
is processed on g routine basis.

(b) The Director, OHMO, may deter-
mine that an emergency exists if, on the
basis of information submitted in the ap-
plication, he finds that—

(1Y Existing conditions require the
hazardous material concerned to be
transported in commerce to prevent or
minimize seriovs economic loss: and

(2) The prevention or minimizing of
serious econnmic loss to be provided by
the hazardous material would not be POS-
sible if the application is processed on a
routine basis,

(c) In determining what constitutes
serious econom:e Ioss under paraerraph
(b} of this section, the Director, OHMO,
considers the nature ang extent of the
expected loss.

§107.117 Withdrawal.

(@) An applicant may withdraw an ap.
plication at anv time prior to it being fi-
nallv determined. When an application
is withdrawn after publication of the no-
tice of application in the FEDERAL REG-
ISTER. the Direcsor. OHMO, publishes a
notice of withdrawul in the FEDERAL
REGISTER.

(b) Except for documents for which
confidential treatment was requested by
the applicant, withdrawal of an apnlica-
tien does not authorize the removal of
any related records from the dockets nr
files of the OHMO.

§107.119 Termination.

(@) An exe-iption and any renewal
thereof terminates according to its terms
but not later than ltwo years after the
date of issuanece unless  terminated
sooner pursuant to paragraph (b or
(¢) of this section.

(L) The Director, OHMO, may sus-
pend an exemption if he determines
that—
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(1) An activity under the exemption is
not being performed in accordance with
the terms of the exemption: or

(2) On the basis of information not
available at the time it was granted, an
amendment to the terms of the exemp-
tion is necessary to adeguately protect
against risks to life and property.

{¢) The Director, OHMO, terminates
an exemption if he determines that—

(1) The exemption is no longer con-
sistent with the public interest;

(2) The exemption is no longer neces-
sary because of an amendment to the
regulations; or

(3) The exermption was granted on the
basis of false, fraudulent, or misleading
representations or information

(d) Unless the Director, OHEMO, be-
lieves that immediate suspension or ter-
mination is necessary to abate the risk of
an imminent hazard, he notifies the
holder in writing of the reasons therefor
and provides the holder an opportunity
to show why the exemption should not be
suspended or termniated, before he sus-
pends or terminates an exemption under
paragraph /b) or (¢) of this section.

§ 107.121

Any applicant for an exemption or the
renewal of an exemption aggrieved by
an action taken by the Director, OHMO,
under this subpart and any holder of an
exemption suspended or terminated by
the Director, OHMOQ, under § 107.119 (b
or (¢) may fle an appeal with the Di-
rector, MTE. The appeal must he filed
within 30 days of service of notification
of that action, suspension or termination.
There has not been an exhaustion of
administrative remedies until an appeal
has been filed and the appellate process
is completed by the issuance ol an order
by the Director, MTB, granting or deny-
ing the appeal.

§107.123
tion.

Appeal.

Availability for public inspec-

(a) Information relevant to an appli-
cation under this part, including the ap-
plication and supporting data, memo-
randa of any informal meetings with the
applicant, and the grant or denial of the
application is available for public inspec-
tion, except as specified in paragraph (b)
of this section, at the Office of Hazardous
Materials Qperations, Trans Point Build-
ing, 2100 2nd Street. SW., Washington,
D.C. 20590. Copies of available informa-
tion may be obtained, as provided in
Part 7 of this title.

(b) Information made available for in-
spection does mnot include materials
which the Director, OHMO, determines
should be withheld from public disclo-
sure under §107.5 and in accordance
with the applicable provisions of section
552(b) of uitle 5, Unived States Coxle, and
Part 7 of this title.

§ 107,125  Transition period and proce-
dures for certain air commerce situa-
tions in Alaska.

tay Notwithstanding any other provi-
sjon of this subpart, an application {or
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an exemption from a requirement of 14
CFR Part 103 which—

(1) Does not involve radioactive ma-
terials;

(2) Is for one or more fights of civil
aireraft Lo or between places in the State
of Alaska to be completed before Janu-
ary 16, 1976; and

(3) Seeks priority treatment on the
basis of an existing emergency or because
other forms of transportation are im-
practicable

may be initiated through the appropri-
ate Federal Aviation Administration of-
ficial specified in Appendix A to this sub-
part. That official, upon receiving the in-
formation necessary [or processing the
application, will transmit to the official
designated by the Director, OHMO, for
that purpose in Alaska his evatuation as
to whether an emergency exists ur other
forms o7 transportation are impractica-
ble and his recommendations with re-
spect to whether the exemption should
be granted and any conditions that
should be included therein. If the official
designated by the Director, OHMO, de-
termines that an emergency exists or
that other forms of transportation are
impracticable, and that the proposed
flight or flights can be made safely, he
grants the exemption subject to such
conditions as he considers necessary and
immediately notifles the applicant.
APPENDIX A

LIST OF LEPARTMENT OF TRANSPORTATION OFFI-
CIALS THROUCH WHOM APPLICATIONS FOR
FXEMPTIONS SEEKING PRIORITY TREATMENT
ON THIZ DASIS OF EXISTING EMERGENCIES MAY
BE INITIATED BY TELEPHONE

AIR CARRIERS

The Federal Aviation Administration
Fligh: Standards District Office or Alr Carrier
District Ofice which serves the place where
the flight|s}] concerned will originate or
which is responsible for overall inspection of
Lthe carrier's operatlons.

ATR TAXT DPERATORS AND COMMERCIAL OPERATORS
OF SMALL AIRCRAFT

The Federal Aviation Administration Flight
Standarls District Office or General Avintion
District Office which serves the place where
the fight[s] concerned will originate or
which is responsthble for overall inspection of
the operator's operations.

MOTOR CARRIERS

Chief, Regulations Divislon, Bureau of Motor
Carrier Safety, Federal Highway Adminis-
tratlon, Departnent of Transportation,
Washington, D.C. 20500, Day 202/426--1700
and Night 202/426-1830.

RAIL CARRIFRS

Assoctats Administrator for Safety, Federal
Ruailroad Administration, Department of
Transoortation, Washington, DC. 20590

Day /426-0BYT or 3$26-2748 and Night
202/426-1830.
WATER CARRIERS
Cnief, Packaged Cargo Branch, Cargo and
Hazardous  Materials  Division, United
States  Coast  Guard, Washington, D.C.
20800 Duy or Night 202/426-1830
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APPENDIX B

STANDARD CONDITIONS APPLICABLE TO
EXEMPTIONS

PACKACES, CONTAINERS, SHIPMENTS

Exemptions from the regulations govern-
ing packages, containers, and the prepara-
tion and offering of hazardous materials for
shipment arc subject to the following con-
ditions:

(1} The outside of each package must be
plainly and durably marked “DOT-E” fol-
lowed by the number asslgned. On portable
tanks, carge tanks and tank cars, the msrk-
ings must be in letters at least two inches
high on a contrasting background.

(2) Each shipping paper iasued in connec-
tion with any shipment made under an ex-
emption must bear the notation “DOT-E"
followed by the number assigned and the en-
tries reguired by § 173.427 of this chapter

{3) When un exemption issued to a ship-
per contains speciatl carrier requirements,
the shipper shall furnish a copy of the ex-
emption to the carrier before or at the time
a shipment is tendered.

FLIGHTS OF CIVIL AIRCRAFT

Exemptions from the regulations govern-
ing the transportation of hazardous mate-
rials on civil aircraft are subject to the fol-
lowing condi-lons:

(1) No person other than a required flight
crewmember, an FAA inspector. the shipper
or consignee of the material or a representa-
tive of the shipper or consignee so deslg-
nated tn writing, or a person necessary for
handling the material may be carried on the
aircraft.

(2) The operator of the aircraft must have
advance pernissicn {rom the owner or Opera-
Jjor of each manned atrport where the mate-
rial Is to be loaded or unloaded or where the
alrcraft 1s te land while the material is on
board.

(3) At any airport where the airport owner
or operator or authorized representative
thereof has cesignated a tocatton for loading
or unloading the material concerned, the
material mav not be loaded or unloaded at
any other location.

(4) If the material concerned can create
destructive forces or have lethal or injurious
effects over an appreciahle area as a result of
an accldent involving the aircraft or the
material, the ioading and unloading of the
alreraft and its operation in takeofl, enroute,
and in landing must be conducted at a safe
diszance from heavily populated areas and
from any place of human abode or assembly.

(6} If the aircraft is being operated by a
holder of a certificate issued under Part 12t
or Part 135 of title 14, CFR, operations must
be conducted in accordance with conditions
and limitations specified in the certificate
nolder’s operations specifications or opera-
tions manua. accepted by the FPAA If the alr-
craft is beinyz operated under Part 91 of title
14, CFR, opcrations must be conducted in ac-
cordance wi.h an operations plan accepted
and acknow cdged in writing by the opera-
tor’s FAA District Office.

(6) Each (rewmember of the aircraft must
be provided written instrmctions on the con-
ditions and himitations of the operation be-
ing conducted.

{(7) 'The arcraft and the loading arrange-
ment to e used mus: be approved for safe
carriage of the particular materials concerned
by the FAA District Oifice holding the op-
srator’s certicate and charged with overall
inspection the appro-
vriate FAA District Office serving the place

of its operations or

where the material Is to be lcaded
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(8) When explosives sre carrizd, the op-
erator of the alreralt shall obtaln route ap-
proval from the FAA {nspector in the op-
erator's FAA District Office.

PART 170-—RULE-MAKING PROCEDURES
OF THE HAZARDOUS MATERIALS REG-
ULATIONS BOARD

§§ 170.13 and 170.15 [Revoked]

2. Tn Subchapter C, Part 170-—Rule-
making Procedures of the tazardous
Materials Regulations Board. §§ 170.13
and 170.15 are revoked.

REGULATIONS

PART 171—GENERAL INFORMATION
AND REGULATIONS

§171.16 [Revoked)

3. In Subchapter C, Part 171-—-General
Information and Regulations, §171.6 is
revoked.

Issued in Washington, D.C., on Octo-
ber 10, 1975.

James T. CurTis, Jr,
Director,
Materials Transportation Bureau.
[FR Doc.75-27806 Flled 10-14-75:8:45 am]
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